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Re: Section 52.21 (i) (3) of the PSD Regul ations
Dear M. Nickel:

This is in response to your letter dated July 31, 1978. 1In that letter
you asked for ny interpretation of section 52.21 (i) (3) of the regulations
for the prevention of significant air quality deterioration ("PSD') which
EPA pronul gated on June 19, 1978. 43 FR 26388.

A set of circunstances comon to sone electric utilities pronpted your
request. According to your letter, these utilities had begun physical on-
site construction on several power plants well before June 1, 1975. 1In the
early 1970's, however, these utilities tenporarily discontinued construction
on the power plants, sone for as long as 18 nonths or nore, because of
financial difficulties and reduced | oad growth. Nonetheless, by March 1,
1978, the utilities had restarted, and in sone instances conpl et ed
construction on the plants. Your letter suggests, and therefore | am
assum ng, that construction on the power plants "comrenced,” within the
neani ng of Section 169 (2) of the Clean Air Act, before June 1, 1975. (See
Footnote 1) In other words, the utilities had not only begun construction
bef ore then, but had al so obtained all preconstruction permts required
under the applicable state inplenentation plan ("SIP").

Footnote 1: I should note, too, that in using the phrase "power plant”
have in mnd nerely a single electric generating unit having
no nore than one boiler, not a project consisting of many
units to be constructed in distinct phases.
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As you point out, if one were to apply the rel evant provisions of the
June 19 regulations literally to these circunstances, one m ght conclude
that those regulations apply to those power plants whose construction the
utilities discontinued for 18 nonths or more. Section 52.21 (i) (1) of the
regul ati ons gives the general rule that the regulations apply to any "nmjor
stationary source or mgjor nodification." These power plants are
undoubtedly "maj or stationary sources,” and none of the exceptions to the
general rule which appear on the face of the regulations fit the facts. The
exception in section 52.21 (i) (3) conmes close to fitting, but that section
only provides that the regulations do not apply to:

[a] mmjor stationary source or mgjor

nodi fication that was not subject to 40 CFR
52.21 as in effect before March 1, 1978, if
the owner or operator

(i) Obtained all final Federal, State and



| ocal preconstruction permts necessary under
the applicable State inplenmentation plan
before March 1, 1978;

(ii) Commenced construction before March 19
1979; and

(iii) D d not discontinue construction for a
period of 18 nonths or nore and conpl eted
construction within a reasonable tine.

43 FR 26406 (enphasis added).

In your view, EPA nust have intended to exenpt fromthe June 19
regul ati ons those power plants whose construction the utilities tenporarily
di scontinued, if the discontinuance ended before March 1, 1978. You would
therefore, read into subparagraph (iii) of section 52.21 (i) (3) the phrase
"after March 1, 1978," so that it would read

(iii) after March 1, 1978, did not discontinue construction
for a period of 18 nonths or nore and conpl eted construction
within a reasonable tine.
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After exam ning the PSD provisions of the Clean Air Act and the June 19
regul ations, | have concluded that those regulations do not apply to any
source or nodification on which construction conmmenced within the nmeani ng of
Section 169 (2) of the Act before August 7, 1977. (See Footnote 2) Since
the June 19 regulations, and particularly Section 52.21 (i) (1) of these
regul ations are therefore inapplicable to the sources that concern you, it
is unnecessary to consider the correctness of your interpretation of Section
52.21 (i) (3).

My concl usions are based primarily on Section 168 (b) of the Act. In
pertinent part that section provides:

In the case of a facility on which construction was commenced (in
accordance with the definition of "commenced"” in section 169 (2)) after June
1, 1975, and prior to the enactnent of the Clean Air Act Anendnents of 1977
the review and permtting of such facility shall be in accordance with the
regul ations for the prevention of significant deterioration in effect prior
to the enactnent of the Clean Air Act Amendnments of 1977

Put differently, section 168 (b) declares that the PSD regul ations in effect
bef ore August 7, 1977, not any in effect after that tine, govern the review
and permtting of any source on which construction commenced within the
neani ng of section 169 (2) between June 1, 1975, and August 7, 1977

Pl ai nly, Congress thought that it should "grandfather" such sources. Since
sources on which construction commenced within the neaning of section 169
(2) before June 1, 1975, are certainly no | ess deserving of grandfather
status than sources on which constructi on commenced after that tine,
Congress nust have intended to exenpt themas well fromany regulations in
effect after August 7, 1977. |In the face of this Congressional intent, EPA
could not apply the new PSD regul ations to any source on which construction
commenced within the neaning of section 169 (2) before August 7, 1977
Section 52.21 (i) (1) must be read, consequently, as not applying to sources
and nodi fications commenci ng constructi on before August 7

Foot note 2: I am expressing here no opinion on whether a source which
commenced construction before June 1, 1975, within the
neani ng of section 52.21 (b) (7) of the pre-August 7
regul ati ons, but not within the neaning of section 169 (2),
woul d be subject to PSD review Also, | do not intend to
affect the rules for grandfathering independent facilities at
a nultifacility source which was or is being constructed in
di stinct phases. For those rules, see 43 FR 26396 (June 19
1978).
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My interpretation of Section 52.21 (i) (1) is supported by the preanble
to the June 19, 1978 regul ations. The portion of the preanble under the



headi ng "Conmence Construction"” expl ains:

It is inportant in many cases to determ ne whether a source
has comenced construction by a certain date. If a source
commenced construction before June 1, 1975, it would be
exenpt (or "grandfathered") from PSD revi ew al together. 40
CFR 52.21 (d). |If a source commenced construction before
August 7, 1977, it would be exenpt fromthe anendnents that
EPA pronul gated on Novenber 3, 1977. 42 FR 57459.

43 FR 26395 (June 19, 1978) (enphasis added). One can find support for ny
interpretation also in the definition of baseline concentration (Cean Air
Act Section 169 (4); Section 52.21 (b) (11), 43 FR 26404) and Section 165
(a) of the Act.

Therefore, with regard to power plants whose construction the utilities
di scontinued, | believe that they are not subject to the June 19
regul ations, if indeed construction on them comenced within the neaning of
section 169 (2) before June 1, 1975, and the discontinuances were tenporary.
I should note that, if the utilities in discontinuing construction intended
in fact to close the projects pernmanently, rather than to suspend t hem
tenporarily, the reopening of the projects woul d be subject to the new
regul ations, since the power plants would upon closing have ceased to exi st
for PSD purposes. Whether a discontinuance were tenporary or permanent
woul d have to be determ ned on a case-by-case basis fromall of the facts
and circunstances. A discontinuance of 18 nonths or nmore might well raise a
strong, but rebuttable presunption that the utility intended to close the
project permanently. See especially, 40 CFR 52.21 (e) (3) (1977).

If you have any questions, please call Peter Wckoff (755-0744).

Very truly yours

Joan Z. Bernstein
General Counsel (A-130)

cc: Peter H Wockoff



